STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19, 666
g

)

Appeal of )

| NTRODUCTI ON

The petitioners appeal a decision of the Child
Devel opnent Division (CDD) of the Departnment for Children and
Famlies (DCF) requiring themto file annual applications for
child care subsidy benefits and its decision not to pay the

full cost for their child s daycare program

FI NDI NGS OF FACT

1. In 1996, the petitioners adopted a child who was in
the custody of the state. At the tinme of the adoption, they
were found eligible for an adoption subsidy through the
Department of Social and Rehabilitation Services (SRS) the
predecessor agency of CDD

2. The petitioners and SRS entered into a witten,
initial “Adoption Assistance Agreenment” in July of 1996.

That docunent declared in its preanble that the child as a
reci pient of a federal adoption subsidy is “eligible for

Title XX Social Services” whose “benefits vary fromstate to
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state.”

Under Section | of the agreenment | abeled

“Provisions”, Title XX services are further discussed:

B

3.
for nmutua

agr eenent

Cash Paynent:

Title XX services are the entire array of services
as provided by the Social Services Block Gant.
Funded services may vary fromyear to year and from
Sstate to state, but in whole are fairly consistent.
Sonme typical services included in a block grant are
child care subsidies, the Parent’s Assistance Line,
transition to i ndependence services for youths age
16-18.

Medi cal Care and Speci al Services:

Soci al Services as provided under Title XX of the
Social Security Act will be available to the
adopted child eligible for Federal adoption

assi stance in accordance with the procedures of the
State in which the adopted child resides. Services
provi ded under Title XX vary with the state of
residence. Social Services for adopted children
not eligible for Federal adoption assistance may be
avai | abl e under the normal application procedure
and gui delines for such services.

Pursuant to provisions in the agreenent which all ow
nodi fication, SRS and the petitioners anended that

in June of 2001 to neet the increased needs of the

child by increasing the subsidy and addi ng sone post-adoption

services not related to Title XX. Al of the provisions set
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forth in paragraph 2 above were included in the anmended
agr eement .

4. Since the initial agreenent and continuing to the
present, the petitioners have applied for and received child
care subsidy benefits at the one hundred percent |evel of
paynent. CDD has required the petitioners to file
applications, first every six-nonths and nore recently every
twel ve-nonths in accordance with its procedures. CDD has
required the petitioners to show a “service need” for the day
care subsidy but has wai ved incone requirenments because of
t he adoption subsi dy.

5. The nost recent redetermnation of eligibility for
a child care subsidy occurred during May and June of 2005.
CDD asked the petitioners to verify their “service need”,

t heir household i nconme and noney paid out in child support in
a letter dated May 13, 2005. Enclosed with the letter was an
application form The form advi sed parents with adoption
subsi dy agreenents to enclose a copy of that agreenent.

6. The petitioners returned the formdated June 12,
2005. On the application the petitioners reported that the
wi fe was enpl oyed full-time and that her income was from
wages which were not specified. The request was for after-

school day care during the school year and full-tinme in the
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summer for their el even-year-old adopted daughter. In
response to a question on the form about the second parent’s
(husband’ s) schedul ed work hours, he responded, “She is
federally eligible, what | amup to is none of your concern.
[Child s nane] has an adoption contract that | w sh you
peopl e would read.” The statenent was signed by the husband.

7. CDD found the petitioners eligible based on that
application because they do not consider their inconme due to
t he adoption subsidy and find a “service need” in the fact
that the child is in a “protective services” status as
evi denced t hrough the Adoption Assistance Agreenent, as
currently anended.

8. CDD mui | ed several notices of eligibility to the
petitioners stating that they had been found eligible for 100
percent of the subsidy amobunt, and that begi nning June 26,
2005, the full-time paynent for their daughter would be $20
per day or $105 per week during the sunmer and that the
paynment woul d be decreased on August 28, 2005 to a part-tine
paynment of $11 per day or $59 per week, dependi ng on act ual
attendance and billing by their day care provider to the
Chil d Devel opment Division. The petitioners were also
advised that their provider's rate was in excess of the

maxi mum subsi dy and that there would be costs not covered by
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the subsidy. The notices stated that the daily rate
publ i shed by the petitioners’ day care provider ($21.00, ful
time, $12.00 part tine) was $1 higher than the subsidy would
pay and that the published weekly rate ($106, full tine, and
$60, part time) was $1 higher than the subsidy would cover.?
The petitioners were notified that the excess anount woul d
not be covered by CDD

9. CDD sets child care paynent rates annually based on
avai |l abl e noney. There has been no change in the anount of
paynent since 2004, although CDD has noved froma daily to a
weekly rate of paynent which caused an official 81 cent
decrease in the daily rate. However that new accounting
systemresults in the sane paynent for those eligible for a
100 percent subsidy on a weekly basis. CDD pays providers
directly for care by fractions of a week and will only pay
approved day care providers.

10. The petitioner does not claimthat CDD is paying
| ess than | ast year although he says that he thinks it is
better to pay by a daily rate. H's conplaint is that his
provi der sold the day care and that the new purchaser is

charging $17 for a partial day of day care. He says that he

! Apparently there is some econony in a weekly billing over a daily
billing. If the child was in attendance for less than a full week, a
daily rate woul d presunably apply.



Fair Hearing No. 19, 666 Page 6

cannot afford to pay the difference. Finding alternate day
care is difficult in his renpte part of the state as there
are few registered day care providers. The petitioner
bel i eves that he would be able to find soneone who takes the
state rate if he could use an unregi stered day care provider.
He maintains that his contract with CDD requires themto pay
the total cost of his child s day care and that he shoul d not
have to pick up the difference. He also maintains that he
shoul d be exenpt from annual application requirenents due to

t he adopti on subsi dy.

ORDER

The decisions of CDD to pay only the maxi num f ee
schedule for their day care and to require the petitioners to

file an annual application is affirned.

REASONS
Both the agreenent initially signed by the petitioners
in 1996 and again in 2001 clearly advise the petitioners that
they will be eligible for Title XX services for their child,
i ncludi ng day care services. However those agreenents al so
clearly informthe petitioners that “funded services nmay vary
fromyear to year” and that the services would be avail abl e

“in accordance with the procedures of the state.”
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The procedures used by CDD at present require an annual
application for all persons who receive subsidies. The
petitioners are correct that the form applications used by
CDD ask many questions that are not pertinent to their case
and CDD has conceded that their incone is waived and that
their “service need” is established by virtue of the adoption
subsi dy. However, that does not excuse the petitioners from
confirmng for the day care subsidy programon an annual
basis that they are still receiving an adoption subsidy, are
still using day care services, and the days and tinmes their
child attends day care as well as the name of the provider.
The petitioners are free not to answer any questions on the
formwhich they feel are nor pertinent. However, they are
not exenpted by virtue of their receipt of the adoption
subsidy fromfiling the annual application. The agreenent
makes it clear that they are still subject to the procedures,
if not the financial guidelines, used to establish
eligibility for this Title XX program

Al though it does not appear that the |evel of funding
for daycare has changed in the |last year (as opposed to the
accounting nmethod), the contract signed by the petitioner
advises themthat the |l evel of funding can change. What

appears to have actually changed is not the anmount of the
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state’s day care paynent but rather the rate charged by the
provider, a figure over which CDD has no control. There is
not hing in the adoption subsidy agreement which says that DCF
wi |l pay one hundred percent of the petitioner’s day care
expenses. The contract does say that the petitioners wll
recei ve whatever benefits are available at the tinme under the
Title XX program What is currently avail abl e under the
Title XX programis a maxi mum paynent per week of $106 for
full-time care and $60 for part time care. The petitioners
have been found eligible to receive 100 percent of that
anmount. They are entitled to no further paynent for day care
under either the contract or CDD' s rules. Thus the Board is
bound to affirmtheir decision. 3 V.S. A 8§ 3091(d), Fair
Hearing Rule 17.

The petitioners’ l|ast grievance is that COD will only
make paynments on their behalf to state-approved child care
provi ders but not others who mi ght accept CDD s paynent in
full. CDDis specifically forbidden by statute from making
paynment to any provider who has not been authorized by CDD to
provide day care. 33 V.S. A § 3511(2). This generally neans
licensed facilities and regi stered day care hones but can
al so include persons who are specially approved to receive

paynents for a particular child, a “Legally Exenpt Child
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Care” provider. The petitioners are advised that if they can
find someone willing to care for their child for the
subsi di zed anount, that person can subnmt his or her name to
CDD for approval for that purpose.

HH#H#



